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USCIRF REPORT MAY PROMPT CONCERNS
Relevant for: International Relations | Topic: India - USA

Nirupama Rao  

The government has unequivocally dismissed the US Commission of International Religious
Freedom’s latest report, which ranks India on the lowest grade of “Countries of Particular
Concern”, citing the Citizenship (Amendment) Act and the proposed National Register for
Citizens, both of which were announced by the government in the past year. In its statement this
week, the External Affairs Ministry hit back at the USCIRF directly, calling it an “Organisation of
Particular Concern”, with no “locus standi” or official standing.

The government’s stand is consistent with its policy on the USCIRF, which it has refused to
cooperate with, and has disallowed its officials to visit India since 2009. The bigger worry this
year is the fact that the USCIRF has recommended that India be put on the CPC list by the State
Department, which is due to publish its annual report on religious freedom in a few weeks, most
likely in May or June.

Former Indian Ambassadors to the U.S. point out that though a CPC designation is unlikely to
make any difference to the U.S.-India bilateral relationship on other issues, it would be
premature to dismiss the USCIRF’s recommendation completely.

“It’s wrong to focus just on the statements of the USCIRF on CAA and NRC and other such
issues. The question is, who has supported India [in the U.S.] on these issues? No one. One
can say that you don’t expect there will be reactions to such [domestic Indian] policies. Frankly,
that is wishful, unrealistic thinking,” Ronen Sen, who was Ambassador in Washington in 2005
when India was removed from the State Departments’ CPC list, told The Hindu . “There is a
reputational issue involved, for India, as the world’s largest democracy that draws strength from
the protection of diversity,” said former Ambassador to Washington Nirupama Menon Rao,
stating that the report could not be “ignored outright”. “To be clubbed with China and Burma,
Pakistan and North Korea as a country of particular concern is unfortunate,” she said.

More punitive steps

The decision before U.S. Secretary of State Mike Pompeo (who will act on behalf of President
Donald Trump) on whether to designate India as a CPC is significant, as it could bring other
punitive actions. According to the US IRF Act, the President is obligated to take one of 15
possible actions, ranging from a demarche to cancellation of bilateral exchanges, to travel
sanctions against specified officials, within 3-6 months. It was under this determination that the
U.S. had banned travel visas for PM Narendra Modi (then Gujarat Chief Minister) in 2005.

Diplomats point out the State department hasn’t always followed the USCIRF’s
recommendations. In December 2019, Mr. Pompeo designated nine countries including “Burma
[Myanmar], China, Eritrea, Iran, North Korea, Pakistan, Saudi Arabia, Tajikistan, and
Turkmenistan” that were on the recommended list, and put others like “Comoros, Russia,
Uzbekistan, Cuba, Nicaragua, Nigeria, and Sudan to its ‘Special Watch list’, but left out Syria,
Vietnam and Central African Republic, which were also on the USCIRF’s list.

The Office of International Religious Freedom (IRF) in the State Department and the USCIRF
were created by the American “International Religious Freedom Act of 1998”, but are separate
entities and the USCIRF’s recommendations are non-binding on the State Department.
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However, according to the State Department website, the U.S. Secretary of State, who makes
the final recommendation on whether to designate a country as a CPC, “takes into account” the
recommendation made by the USCIRF.

(With inputs from

Kallol Bhattacherjee)
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MPLADS, ITS SUSPENSION, AND WHY IT MUST GO
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

All Opposition parties have been unanimous in their criticism of the government’s recent move to
suspend the Members of Parliament Local Area Development Scheme (MPLADS) for two
years, approved by the Cabinet. The government’s reason is this: to use these funds “to
strengthen the government’s efforts in managing the challenges and adverse impact of COVID-
19 in the country”.

Such political unanimity is not very common but does happen whenever self-interest is involved.
Under the scheme, each Member of Parliament “has the choice to suggest to the District
Collector for works to the tune of 5 crores per annum to be taken up in his/her constituency”.

Also read: Opposition slams decision to suspend MPLAD fund scheme for two years

It must be said upfront that notwithstanding the fact that unilateral decision-making is
inappropriate in a democracy, the decision to suspend MPLADS for two years is a good first
step. In fact, the MPLADs scheme should be completely abolished, and for the following
reasons.

First, the scheme violates one of the cardinal principles, which though not specifically written
down in the Constitution, actually permeates the entire Constitution: separation of powers.
Simply put, this scheme, in effect, gives an executive function to legislators (read legislature).
The argument that MPs only recommend projects, but the final choice and implementation rests
with the district authorities is strange; there are hardly any authorities in the district who have the
courage or the gumption to defy the wishes of an MP.

Second, implementation of the scheme has always left much to be desired. The details below,
which are some of the observations made by the Comptroller and Auditor General (CAG) of
India, in a report make it clear: Expenditure incurred by the executing agencies being less than
amount booked. Utilisation of funds between 49 to 90% of the booked amount; Though the
scheme envisages that works under the scheme should be limited to asset creation, 549 of the
707 works test-checked (78%) of the works recommended were for improvement of existing
assets; Wide variations in quantities executed against the quantities specified in the BOQ (Bills
of Quantity) in 137 of the 707 works test-checked. Variations ranged from 16 to 2312%.
(“2312%” is the figure actually mentioned in the audit report); Use of lesser quantities of material
than specified by contractors resulting in excess payments and sub-standard works; “no
accountability for the expenditure in terms of the quality and quantities executed against
specifications”; Delays in issuing work orders ranging from 5 to 387 days in 57% of the works
against the requirement of issuing the work order within 45 days of the receipt of
recommendation by the MP; Extensions of time granted to contractors without following the
correct procedure; Register of assets created, as required under the scheme, not maintained,
therefore location and existence of assets could not be verified; “The implementation of the
scheme was marked by various shortcomings and lapses... These were indicative of the failure
of internal control mechanisms in the department in terms of non-maintenance of records”.

Also read: Suspension of MPLADS funds undemocratic: Thirumavalavan

Third, there are wide variations in the utilisation of the MPLAD amount in various
constituencies. A report published in IndiaSpend has some very interesting insights based on

https://www.thehindu.com/opinion/editorial/for-better-use-the-hindu-editorial-on-mplads-funds/article31293067.ece
https://www.thehindu.com/topic/coronavirus/
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https://www.thehindu.com/news/national/tamil-nadu/suspension-of-mplads-funds-undemocratic-thirumavalavan/article31278121.ece
https://www.thehindu.com/news/national/other-states/centres-decision-to-suspend-mplad-funds-whimsical-trinamool-congress/article31273375.ece
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data made available to it by the Ministry of Statistics and Programme Implementation. Some of
these are: “A year after they took office, 298 of 542 members of the 16th Lok Sabha — India’s
lower house of parliament — have not spent a rupee from the 5 crore that is set aside annually
for them to develop their constituencies”; 508 MPs (93.55%) did not, or could not, utilise the
entire MPLADS amount from May 4, 2014 till December 10, 2018, in 4 years and 7 months. Only
35 MPs of the Lok Sabha utilised the entire amount of MPLADS during this period; Though
1,757 crore had been released for MPLADs, only 281 crore had been utilised by all the 543 MPs
till May 15, 2015. This means only 16% of the money had been spent in one year by all the MPs
put together, because the Lok Sabha was constituted in May 2014; Since the MPLADS began in
1993, 5,000 crore was lying unspent with various district authorities by May 15, 2015.

It is clear from the details above, as well as later experience, that most MPs use money under
MPLADS quite haphazardly, and a significant portion of it is left unspent.

Fourth, added to the data above is fairly widespread talk of money under MPLADS being used
to appease or oblige two sets of people: opinion-makers or opinion-influencers, and favourite
contractors. Sometimes these two categories overlap. An often-heard tale is that of the
contractor being a relative, close friend, or a confidant of the MP, and the contractor and the MP
being financially linked with each other.

Finally, we come back to the legality or constitutionality issue which was mentioned earlier. The
constitutional validity of MPLADS was challenged in the Supreme Court of India in 1999,
followed by petitions in 2000, 2003, 2004, and 2005. The combined judgment for all these
petitions was delivered on May 6, 2010, with the scheme being held to be constitutional.

Also read: Coronavirus | 250 Rajya Sabha members to contribute from MPLADS fund

With due respect to the top court, it must be said that the Court does not seem to have been
able to appreciate the situation in totality. It seems to have placed an unquestioned trust in the
efficacy of the scheme of implementation of MPLADS drawn up by the government without an
assessment of the situation prevalent in the field, evidence of which is available in audit reports
wherein gross irregularities and infirmities in implementation have been pointed out. The
possibility that implementation of a lot of schemes bears no relationship to how the schemes
were intended to be implemented, seems to have completely escaped the attention of the Court.
Common experience does not support this because of large, yawning gaps being found in actual
implementation.

Reports of underutilisation and misutilisation of MPLADS funds continue to surface at regular
intervals but there seems to have been no serious attempt to do anything about it till now. There
are innumerable instances of misuse of these funds; one prominent example is the construction
of a fountain in the open space of an unauthorised settlement, or a jhuggi jhopdi colony, which
did not have provision of drinking water. The general belief in the settlement was that the
contractor who bagged the contract to build the fountain was related to the local Member of
Parliament.

Therefore, it would be in order to convert the two-year suspension into the complete abolition of
this undesirable and unconstitutional scheme.

Jagdeep S. Chhokar is a former Professor, Dean and Director In-charge of the Indian Institute of
Management, Ahmedabad

You have reached your limit for free articles this month.
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OFF COURSE: ON CAUVERY WATER ISSUE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The Cauvery is a perennial source of controversies. The latest political row to erupt in Tamil
Nadu is around the Centre’s April 24 notification bringing the Cauvery Water Management
Authority under the administrative control of the Union Ministry of Jal Shakti, which was created
a year ago by combining two Ministries. Several political parties, especially the Opposition, and
some farmers’ associations were upset with the notification on the ground that the move has
reduced the Authority to a “puppet” of the Centre. They point out that the CWMA was created on
the direction of the Supreme Court in February 2018. It is also argued that between June 2018-
May 2019, when the Union Ministry of Water Resources was in existence, there was no public
notification on the CWMA being designated as an organisation under the Ministry. Such an
argument is weak, as the CWMA, a body corporate, has been working all along under the
Ministry. Even in the case of its predecessor, the Cauvery River Authority (1998-2013) with the
Prime Minister as the Chairman and Chief Ministers of the basin States as Members, the Union
Ministry of Water Resources had administrative control. In fact, the CWMA has had only a part-
time head, the chairman of the Central Water Commission (CWC), attached to the Ministry.
Besides, there are eight inter-State river water boards under the Jal Shakti Ministry. Along with
the CWMA, four other bodies, including the Krishna and the Godavari Water Management
Boards — which have been in existence since 2014 following the re-organisation of Andhra
Pradesh — were designated to be under the Ministry. The formalisation of the CWMA’s status
corrects an apparent lapse on the Ministry’s part and addresses administrative issues.

Apart from meeting the procedural requirement, the notification does not, in any way, alter the
character, functions or powers of the CWMA that form part of a scheme drawn up a few years
ago, and which was approved by the Supreme Court. If there is anything the Centre can be
blamed for, it is the way the CWMA functions. Even two years after its formation, the Authority
does not have a full-fledged chairman. The Centre would do well to act, at least now, in making
the CWMA fully operational, when the southwest monsoon is about to set in. Successive
governments at the Centre have been wary of acting decisively, other than under the orders of
the Supreme Court for fear of alienating voters in one of the States involved. The latest episode
should convince political parties that relentless politicisation of each and every matter
concerning water resources does not benefit the stakeholders. The parties should realise that
electoral gains or losses are not always linked to their stand on any one issue, even if it is the
Cauvery, the lifeline of Tamil Nadu’s rice bowl.
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THE FUTURE OF JUSTICE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The lockdown has generated several webinars on justice delivery, technology and the future.
The discussions focus on the way forward in tackling the problem of social distancing with
lawyers and litigants crowding the courts even after the lockdown is lifted.

There are three kinds of courts in our justice delivery system. First, conventional courts located
in court complexes where judges, lawyers and litigants are physically present. Second, online
courts where the judge is physically present in the courtroom but the lawyer or litigant is not.
This is the present arrangement, except that now the courtroom is the residential office of the
judge, due to the lockdown. Third, virtual courts where there is no judge, lawyer or litigant and a
computer takes a decision based on the inputs of the litigant.

About 15 years ago, Delhi initiated a pilot project with Tihar Jail for dealing with routine remand
cases of prisoners. The procedure postulated prisoners being produced in court, not physically
but through video conferencing (VC), hence an online court. The pilot project started tentatively
with some hiccups but proved to be a success and now several courts have adopted the online
process with varying degrees of commitment.

A few intrepid district judges have taken a step forward and recorded the statement of parties in
cases of divorce by mutual consent. As of now, several such cases, including those involving
NRIs, are dealt with through VC in online courts. Punjab and Haryana judges have gone even
further ahead. The online courts record the expert evidence of doctors from PGIMER through
VC. This has freed the doctors from time consuming trips to the courts and has resulted in
savings of several crores for the exchequer. Similar success stories are available from other
district courts, but a determined and concerted effort is necessary to popularise online courts at
the district level.

Some high court judges in Delhi and Punjab and Haryana have completely dispensed with paper
— everything is on a soft copy, through e-Filing and scanned documents. Lawyers and judges
have made necessary adjustments to the new regime and the cases are conveniently heard and
decided in “paperless courts”. A few other high courts initiated similar steps, but have yet to
institutionalise “paperless courts”.

Online courts have not caught on in the absence of any compelling need to do so. The lockdown
has provided that opportunity, which should be seized. The present ongoing “experiment” has,
however, indicated that the major problem with online courts is unfamiliarity with the medium of
communication. Judges are simply not used to consciously facing a camera generally and in
particular while hearing a case.

Similarly, lawyers find it difficult to comfortably argue while seated. Body language, facial
expressions, the tone and tenor, both of the judge and the lawyer, make for important signals
and clues which cannot be captured in VC. However, these and additional skills can be
developed and fine-tuned, but not overnight. Online courts introduce a paradigm that the system
is today not fully prepared for, but can certainly get ready for in due course.

Some technical problems in conducting online hearings have also surfaced. The bandwidth is
not adequate or stable enough. The picture sometimes breaks or gets frozen and the voice often
cracks.

https://indianexpress.com/article/explained/why-social-distancing-in-data-coronavirus-6313355/
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Ironically, in the hearing relating to restoration of 4G in Jammu and Kashmir, the link suddenly
snapped. Consultations are also a problem. Lawyers occasionally need to consult their client or
the instructing advocate; judges also need to consult each other during a hearing. Attention
needs to be paid to these real-time issues otherwise lawyers will harbour misgivings about a fair
hearing.

The chairman of the Bar Council of India has voiced a concern that 90 per cent of the lawyers
are not computer literate or tech savvy. Law and jurisprudence are not static but mirror societal
needs and often shape them. Therefore, the Bar Councils and Bar Associations must stretch
every nerve to educate the district and taluka lawyers on the advantages of accepting
technology. It’s a long haul for sure and the task cannot be completed in a day or so — it might
take a year, but a beginning has to be made now.

A virtual court is a unique contribution of the eCourts Project. A pilot virtual court was launched
in August 2018 in Delhi for traffic offences and it has been a great success. Virtual courts have
been successfully tried out in Delhi, Haryana, Maharashtra and Tamil Nadu. A virtual court is a
simple programme through which a person can find out if a challan has been issued to him or
her through a search facility. If a challan has been issued, the details are available online and
the person may plead guilty or not guilty. On a guilty plea, the minimum fine is imposed and on a
not-guilty plea, the case is electronically transferred to the traffic court for trial. At the end of the
day, a judge reviews the cases and disposes of them electronically depending on the option
exercised. One judge is all it takes to manage the virtual court for Delhi or an entire state. With
the launch of virtual courts, the daily footfalls to the courts have drastically reduced and
thousands have pleaded guilty and paid the fine electronically.

The virtual court system has the potential of being upscaled and other petty offences attracting a
fine such as delayed payments of local taxes or compoundable offences can also be dealt with
by virtual courts. This will ease the burden on conventional courts and therefore must be
strongly encouraged.

Post lockdown, justice delivery will certainly undergo a transformation and judges, lawyers and
litigants will need to adapt to the new normal. Social distancing is here to stay and will bring
about profound changes in the way justice is administered and delivered. Open courts will
remain as also open justice, but some definitions will change with a more aggressive use of
technology, not only in conventional but also online and virtual courts. Several countries and
courts have made adjustments not only for the period of the pandemic or lockdown, but also for
the future. We should certainly not be left behind but must also make a roadmap to meet the
challenge. As the Boy Scouts say: Be prepared.

The writer retired as a justice of the Supreme Court of India in December 2018
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INDIVIDUAL RIGHTS AND COLLECTIVE GOOD: A
HISTORICAL PERSPECTIVE
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

More from the author

More from the author

In an article published recently in the Times of India, author Rohini Nilekani expresses her
concern, rather persuasively, about the gradual shift away from “primacy of the individual” to a
world where surveillance and privacy infringement for the collective good of the society are
becoming more acceptable. The turn away from individualism, she argues, was largely caused
by developments such as the 9/11 terror attacks and 2008 economic meltdown that have
necessitated the broadening of the state’s role aided by technology tools, which ironically had
given wings to the netizens in the first place.1

The writer rightly, albeit briefly, differentiates between the modern Western-style of individualism
and the inherently traditional notions of individualism in India. However, alternative explanations
of the concept of individualism in the Indian context could plausibly point to different conclusions
than the ones arrived at in the above-mentioned article.

Historically, India’s traditional political and social organisations have centred on the notion of
‘village self-government’ or ‘village republics’. The society was characterised by
interdependence and displayed mutual obligations, supremely predicated on the concept of
dharma. The ‘reflexive consciousness’ has been to think in terms of ‘we’ rather than ‘I’. The
Western society, in contrast, shifted to individualism starting with the Enlightenment and
believed in a rights-based view rather than a dharmic one.

A large part of the modern Indian political thought is reflective of its encounter with Western
ideas. The colonial period has had a substantial impact on how Indians envision the political
framework. This assimilation of Western ideas into a body politic with qualitatively distinct roots
has had its pros and cons. Swami Vivekananda had rightly cautioned: “The Westerners should
be seen through their eyes; to see them through our eyes, and for them to see us with theirs –
both these are mistakes”.2

The distinctiveness of the idea of individualism lies in an individual’s relationship with the state or
the social group. It advocates the superiority of the interest of the individual over the state. In this
context, it would be worthwhile to delve a little deeper into history to figure out the basis of the
ancient Indian state and how its relationship with the people was conceived.

Eminent texts of the ancient Hindu political thought such as Mahabharata, Manu Samhita and
Shukra Niti are united in their exposition of the ‘state of nature’ being reflective of matsya-nyaya
(Law of the Fish). This anarchical political environment got transformed into an orderly state
through the doctrine of danda (punishment, restraint or sanction). It is through the state’s
coercive actions that matsya-nyaya was curbed and dharma was upheld. This primary
conceptualisation of state in ancient India is well expounded in Kautilya’s Arthashastra.

One may ask what is the rationale of danda and why should states have the monopoly over the
use of force. The answer lies in the ‘original nature of man’. Men are selfishly predisposed and it

/taxonomy/term/1905
/taxonomy/term/2317
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is only through the fear of punishment that individuals are made to perform their respective
duties or svadharma. The king is the danda dhara – the bearer of the torch of sovereignty, and
he embodies the state.

How then are the ruler and the people looped in? What are the terms of the contract? On one
end, the ruler through the administration of danda saves the state from reversion to the logic of
fish. He is bound by rajadharma (duties of the ruler) to serve as the ‘first servant’ of the state,
and is the embodiment of sovereignty ensuring raksha (security) and palana (welfare) of his
subjects. The maladministration of danda, however, causes his fall – a logical check on possible
absolutism.

At the other end, it is the people who provide legitimacy to the state’s authority. This legitimacy
is contingent on the state’s actions being harmonious with the interests of the populace.
Consequently, if the state’s interests (manifest in the state’s actions) diverge from those of the
people, political stability and order are compromised.

The theory of dharma (as duty), therefore, has a strong bearing on the state. The ruler
resuscitates the people from disorderliness and establishes the legal order through the doctrine
of danda. The praja (people), in turn, is bound by svadharma (one’s own duty) to recognise and
accept the order. The ‘laws’ of the state are recognised as ‘duties’ by its members.

This delicate bond between the ruler and the ruled sits firmly on two seemingly opposed pillars –
rational-prudent and abstract-ideal. The endeavour of the Kautilyan State to enhance the state’s
capacities is intrinsically linked to the welfare of its people; political rationality is concomitant with
normativity. In a sense, then, the individual is part of a collective whose happiness is of prime
importance to the running of a state.

Culturally, the people of India have maintained the proclivity for the collective. This is reflected in
the preference for the family system even though there is a gravitating trend among the
educated urban Indians towards the Western concept of individualism. By and large, the Indian
identity remains anchored in the family system that is linked closely to religion, caste, ethnicity,
language and geography et al.

Politically, the founding fathers tended to privilege the individual even as they grappled with the
notion of protecting the collective. A 'social revolution' experiment was hardcoded in the
Constitution,3 given that inequities had crept into the society. It visualised that the job of the
state – an all-powerful yet benevolent entity – was to rescue the individual from the ills of the
collective. At the same time, certain individual rights could be superseded for the collective
good, for instance, to ensure 'law and order', 'public order' and 'state security'. However, several
archaic laws, propounded earlier by the British, that still find a place in India's statutes, creating
a dichotomy of sorts, need to be reviewed and addressed.

To conclude, any dichotomy between the individual rights of the people and the powers of the
state has to be dealt with through a nuanced approach. Neither can have an absolute approach.
The challenge is not so much about adopting a position on individualism versus the collective
represented by the state. Instead, it is about righteously balancing both, depending on the
context.

Views expressed are of the author and do not necessarily reflect the views of the Manohar
Parrikar IDSA or of the Government of India.

http://www.pugwashindia.com
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THE EPIDEMIC AND ENSURING SAFETY IN COURTS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In a letter addressed to the Chief Justice of India, the Bar Council of India has opposed the
continuation of virtual hearings once the lockdown is lifted, on the grounds that 90% of the
advocates and judges are “unaware of technology and its nuances”. The COVID-19 crisis is far
from over. Once the lockdown is lifted, unless the number of advocates/litigants is restricted in
open court proceedings, the possibility of the virus spreading is high.

Coronavirus | Restrictions on court hearings lawful, says Supreme Court

On April 6, invoking its powers under Article 142 of the Constitution, the Supreme Court issued
certain directions for the functioning of courts through video conferencing during the lockdown.
The Court directed the State officials of the National Informatics Centre (NIC) to liaison with the
respective High Courts and formulate a plan for the virtual functioning of courts. A virtual court
hearing is one where there is no physical court room. All the participants take part in
proceedings using telephone or video conferencing facilities. It was made clear that the
guidelines for this would be formulated by the NIC and sent to the respective courts and lawyers.
But the NIC has not yet notified the guidelines. In its order, the Supreme Court had also
indicated that the district courts would follow the video conferencing rules as formulated by the
respective High Courts.

Once the crisis hit the U.K., the Judiciary of England and Wales issued New Court Practice
Direction 51Y (Audio Hearings in Civil proceedings) and practice direction 51Z (Stay of
possession proceedings and extension of time limits) for the duration of the COVID-19 period.
Practice Direction 51Y, which (a) (a) clarifies the manner in which the court may exercise its
discretion to conduct hearings remotely in private; and (b) (b) details what steps the Court may
take make to ensure access by the public to remote hearings that have been held in private. It
also issued Practice Direction 51Z, which makes provision to stay proceedings for, and to
enforce, possession. sets out that all proceedings for possession brought under CPR Part 55
and all proceedings seeking to enforce an order for possession by a warrant or writ of
possession are stayed for a period of 90 days from March 27, 2020. Claims for injunctive relief
are not subject to this stay. Where face-to-face hearings are essential, HM Courts and Tribunals
Service has taken steps to consolidate the work of courts and tribunals into a small number of
‘priority’ buildings. Where face-to-face hearings are essential, HM Courts and Tribunals have
taken steps to consolidate the work of Courts and tribunals into a small number of ‘priority’
buildings. A daily update of which court buildings are open is available online. In a similar vein,
the Court of Appeal has published a document which sets out how it the Court of Appeal is
currently operating – including prioritising only urgent applications in the Civil Appeals Office. In
the United Kingdom, a considerable amount of work has gone into putting in place the
infrastructure necessary to facilitate remote court hearings. As part of a £one billion programme
of reforming judicial system Courts in England and Wales have adopted new forms of digital
technology and e-filing procedure. e-filing of cases involves software and hardware
requirements. For instance, a user must have a personal computer running Windows, OS X or
Linux; a web browser such as Mozilla Firefox or Google Chrome; the Adobe Reader 11
software; and a scanner. Only documents in PDF format are accepted for e-filing. PDF
documents can also be created by scanning hardcopies of the documents when paper
documents are scanned, the resolution must be set to 200 dpi. Currently the maximum size a
document can be uploaded is 25 MB per document pages for a doc or docx format. There are
various other procedures including user registration by an advocate. Filing and uploading the

https://www.thehindu.com/topic/coronavirus/
https://www.thehindu.com/topic/coronavirus/
https://www.thehindu.com/news/national/coronavirus-restrictions-on-court-hearings-lawful-says-supreme-court/article31274285.ece
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miscellaneous documents, e-signing the documents and payment of e-court fee. Thus, e-filings
involve a certain amount of technical knowledge and capability.

In India, most advocates and litigants are unaware of and unwilling to use these services. The e-
filing system was introduced in the Delhi High Court in 2009. Initially in 2013 it was introduced in
Company and Tax jurisdiction. In 2015 it was extended to Arbitration jurisdiction. In this process,
the pleadings and documents are filed electronically at the e-filing centres. A digital signature of
the lawyer/litigant is needed for filing such cases. An e-filing kiosk in the High Court of Delhi to
enable the lawyers desirous of acquaintances with the e-filing procedures has been set up.
Compared to the other High Courts in the country, the Delhi High Court is far ahead in terms of
technology. About 10 courts in the Delhi High Court function as e-courts. The entire credit for the
success of the tech-friendly system in the Delhi High Court goes to Mr. Justice Badar Durrez
Ahmed of the Delhi High Court, who subsequently retired as Chief Justice of Jammu & Kashmir
High Court. In the Delhi High Court about 10 Courts are functioning as e-Courts. In e-courts, the
case files are digitised as searchable PDF format and PDF files are bookmarked according to
the index-sheets and thereafter converted into portfolios containing different folders as per the
records of the case file i.e., pleadings, orders, office noting etc. The portfolios of case files are
linked with the e-Cause List of the Court. The Judge(s) presiding over the e-Courts have been
provided with a “Wacom 24” or “Wacom 27” high resolution monitor with interactive ‘Stylus’
connected with high end CPU, which responds to the slightest nuance of the touch and with
ability to work directly on screen enabling the Judge(s) to navigate conveniently through the
portfolios of cases as well as write down personal notes. In case of Division Bench, two
complete set of systems have been provided for both the Judges. Besides, an additional 46”
LCD Monitor has also been installed inside the Court Room for the Judge(s) to project any
screen for viewing by the lawyers/litigants. The lawyers can argue their cases through the
portable digital devices i.e., laptops, tablets etc., and if need be the lawyers can also plug into
the system to display the screens of their laptops/tablets on the LCD Monitor for viewing by the
Judge(s), lawyers and other parties.Moreover, there are 13 e-courts functioning in the district
courts attached to the Delhi High Court. Another 11 e-courts will soon be functional. Installation
of requisite hardware, setting up video-recording system, installation of document and evidence
management system, establishing connectivity, setting up web-enabled video conferencing
system for data archiving, providing scanners in the court for scanning of documents filed in the
case, in existing e-courts, are complete. In district courts, the following hardware has been
installed in the e-Courts:· 21.5” Wacom Touch Screen; · Wireless Keyboard and Mouse; VGA
Splitters, VGA Switcher with cables; scanjet scanner; and storage device.

Also read | CJI Bobde clarifies virtual courts are not closed courts and videoconferencing is not
in-camera hearings

There is also sufficient technical manpower in the Delhi High Court (70) and district courts (30).
In the Delhi High Court, e-filing is mandatory for company, taxation and arbitration jurisdictions.
The facility for e-filing of cases pertaining to the Delhi High Court was also made available from
April 7, 2020, at all the court complexes of the Delhi district courts.

Realising that the lockdown may continue for a while, the Delhi High Court formed a panel to
create a graded plan for courts functioning after the lockdown. The committee, headed by
Justice Hima Kohli, was formed with the expectation that there will be a deluge of new cases
after the lockdown is lifted. The letter addressed by the Registrar General to the district judges
attached to the Delhi High Court clearly mentions that it may not be possible to predict a definite
cut-off date for the resumption of normal functioning of the court system as there is no certainty
about when the COVID-19 threat will end. One of the issues refers to ensuring availability of
proportionate court infrastructure till normalcy is completely restored. The Delhi High Court has
sought suggestions from the district courts for the effective functioning of e-courts.

https://www.thehindu.com/news/national/executive-with-its-three-ms-of-money-men-and-material-is-better-suited-to-deal-with-covid-19-crisis-cji/article31436791.ece
https://www.thehindu.com/news/national/executive-with-its-three-ms-of-money-men-and-material-is-better-suited-to-deal-with-covid-19-crisis-cji/article31436791.ece
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In the Bombay High Court, e-courts started functioning from 2013. Initially they started taking up
company matters, arbitration and conciliation matters, income tax appeals and suits. Now even
writs, suits and testamentary matters are heard by e-courts. In the Madras High Court, the
facility for e-filing of cases, which was initially only for bail applications, was launched on April
22, 2020. Filing of urgent cases through e-mail is also permitted now.

While it is true that there is less pressure on the courts now, this will change once the lockdown
is lifted. It is in this context that suitable safety measures must be put in place for conducting
proceedings after the lockdown is lifted. The method of hearing post lockdown will depend on
the facilities available at the court concerned. While such facilities are largely available in the
Supreme Court and the Delhi High Court, they are not available in the various other High Courts
and subordinate courts. The judiciary must be allotted sufficient funds for self-administration and
timely delivery of justice. Today, technology dictates our lifestyle, but because of lack of
allocation of sufficient funds to improve and strengthen technical support for the judiciary, we in
India are unable to make full use of technology.

As much of the Supreme Court and many High Courts will remain closed for the summer, the
High Courts can consider constituting committees, as the Delhi High Court did, to create graded
plans for the courts functioning after the lockdown. They can formulate plans based on the
availability of infrastructure to conduct virtual hearings or actual hearings, or by running courts in
shifts. In case any of the courts are inclined to conduct open court hearings, they may have to
implement some guidelines. One, only those lawyers/litigants whose cases are listed for the
day’s hearing should be allowed to enter court halls. Two, the lawyers must enter in batches
according to the serial number in the list. Three, thermal image cameras must be installed at the
entrance of every court building, to identify risk persons. Four, every person entering the court
premises must install the Aarogya Setu app on their phones. Five, The Central Industrial
Security Force Security personnel may be directed to use the App e-office specially designed to
check the papers and other objects carried by the lawyers/clerks/litigants without touching the
said papers/objects. At the entrance of every court complex, an automatic hand wash faucet
should be installed. This equipment is operated with a foot tap, which has liquid soap
dispensers. Six, there should be regulations on the manner of functioning and running of public
utility services, canteens, etc., within the court premises with all necessary precautions. Seven,
masks, gloves and sanitisers should be made available. Importantly, as junior lawyers have
been seriously impacted by the lockdown, they should receive financial assistance (even in the
form of a loan from a nationalised bank) from the Central government.

However, one hopes that restoration of time tested open court hearings would be back in future,
since open court hearings are based on the concept of open justice.

K. Subramanian is Senior Advocate and former Advocate General of Tamil Nadu. E-mail:
rks_lawyer@yahoo.com
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RESPONDING TO COVID-19 AT THE GRASSROOTS
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

Mahatma Gandhi envisioned that a free India would rest on a foundation of gram panchayats,
village republics that governed locally and epitomised Swaraj in practice. B.R. Ambedkar was
sceptical; he described the caste-ridden, unequal village society as a cesspool. Yet, he was not
unequivocally against decentralisation.

The 73rd Constitutional Amendment mandates the constitution of panchayats at the district,
intermediate and village levels as devolved institutions of self-government and provides for the
endowment of powers and responsibilities to plan and implement programmes for social justice
and economic development. This fulfilled the vision of the Mahatma, whilst addressing Dr.
Ambedkar’s concerns by providing for reservation in both the elected seats and leadership
positions of sarpanches, mukhiyas and adhyakshas.

Yet, the progress of panchayati raj has been patchy, since its constitutionalisation 27 years ago.
Some States have walked the talk by devolving untied grants to panchayats so that they can
plan flexibly and implement locally relevant initiatives. However, in most, the substantive spirit of
the constitutional design has been obstructed by politicians and bureaucrats, who fear the loss
of their patronage powers. Panchayats are not given enough funds and are bypassed by State-
controlled line departments that continue to implement programmes falling within the rightful
domain of the former.

Past pandemics, apart from decimating populations, have also caused paradigm shifts in the
perception of governance. The plague waves of the 15th century, which killed nearly three
quarters of England and nine-tenths of people in some quarters of Europe, also undermined the
political position of the Pope, whose assurances that god would come to the help of the virtuous,
were not fulfilled. Will the novel coronavirus crisis trigger a reaction of greater faith in the local
governments, or will it result in more centralisation? The picture on the ground is a fascinating
one.

Also read | How pandemics have changed the world

While much of the deservedly generous appreciation that Kerala has received for combating the
COVID-19 pandemic so far is focused on its Chief Minister and Health Minister, administering
the lockdown with firmness and compassion and alleviating the distress caused to the poor has
also been largely due to Kerala’s empowered panchayats. True, Kerala has had a head start; no
State has such a panchayat-friendly fiscal system. Nearly a third of Kerala’s plan funds have
been given to the panchayats as flexible development and maintenance funds, a policy that the
government follows even though it suffers from chronic fiscal stress. The Kudumbashree
system, which encourages women to form self-help groups and their federations, acts as an
organised civil society counterpoint to the panchayats, collaborating with and yet holding to
account the latter for their performance. Kudumbashree has also been an effective incubator for
women leaders who have then stepped into the political sphere; nearly 65% of all women
elected to the panchayats are Kudumbashree members.

Kerala’s panchayats were COVID-19-ready because years ago, they stepped in as caregivers
for the old, the weak and the marginalised. From their flexible funds, panchayats feed the
destitute through their Ashraya programme, and run free day care centres for the mentally and
physically challenged through ‘Buds’ schools. These are initiatives in which the government later

https://www.thehindu.com/news/national/analysis-how-pandemics-have-changed-the-world/article31345176.ece
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participated in, but the initiatives were those of the panchayats themselves. Moving from that to
taking care of those affected by COVID-19 has been an easy transition.

Also read | Fighting a virus, yet again: How controlling the Nipah outbreak helped Kerala to take
on COVID-19

In contrast, Karnataka typifies the stop-start approach of most States to strengthening local
governments. Its politicians play a double game. For political reasons they have passed laws
that create a powerful framework for democratic decentralisation. But in practice the panchayats
are tied down through restricted finance and administrative controls, parallel structures, and
have deputed officers who owe allegiance to their line departments rather than to the elected
panchayat body. Most bureaucrats support and implement this charade of devolution.

Yet, today, the State is witnessing a revival of panchayati raj in practice, triggered by the State
response to the COVID-19 crisis. First, it would have been impossible to impose the lockdown in
the State effectively without the cooperation and support of the panchayats. Second, the
lockdown has also tied the hands of the government; only essential services of the government,
such as the police and the health departments, are functioning without physical restrictions. All
other departmental staff have stopped travelling to villages, giving instructions and monitoring
their programmes and plans.

Governance abhors vacuums, and that is what is prompting the revival of democratic
decentralisation. As locked-in senior officials cannot oversee their frontline workers, panchayats
have stepped in and are taking charge. Nearly all panchayats in Karnataka passed a formal
resolution that no one in their respective areas will go hungry.

Kadashettihalli Satish, an elected member to the Kadaba gram panchayat in Karnataka’s
Tumkur District, is president of the Karnataka State Grama Panchayat Sadasyara Maha
Okkoota, a federation of district and taluk associations of elected panchayat representatives in
the State. He speaks of how panchayats are rising to the occasion. He credits the government
with the creation of gram panchayat and village-level COVID-19 task forces, and the way these
have begun to easily and readily function to handle the crisis.

The panchayat-level task force meets twice a week. The primary health centre doctor, auxiliary
nurse midwives and accredited social health activists are part of the task force in which all
elected representatives and panchayat-level staff participate. Decisions taken on COVID-19
related management such as implementing the lockdown, disinfection, providing food to those
who need it and ensuring the supply of other essential services are implemented by the village-
level task forces.

Yet, all is not well. In a panchayat in Kolar district, while the entire body resolved to buy masks
for people, the panchayat development officer, an officer deputed from above and placed with
the panchayat, obstructed the resolution. He owed no allegiance to the panchayat to which he
was posted, and ignored government guidelines giving flexibility to panchayats to decide
appropriate responses to the pandemic.

Another problem looms large. Very soon, the five-year terms of the panchayats will come to an
end and an election is impossible in the current circumstances. A confident and caring
government ought to continue with the current elected bodies functioning as administrators. If
instead they appoint officials or their chosen political representatives to take charge, then we will
know where the government stands on its commitment to democratic decentralisation.

T.R. Raghunandan is Former Secretary, Rural Development and Panchayat Raj, Karnataka, and
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Former Joint Secretary, Ministry of Panchayat Raj, Government of India
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
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RIGHT TO RELIGION: SC EXPLAINS REFERENCE TO
LARGER BENCH
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

A nine-judge Bench of the Supreme Court declared that superior courts enjoy untrammelled
power to take up any cause to do complete justice. This declaration came in a judgment
explaining why the Bench, three months ago, decided to go ahead and examine “larger issues”
of religious freedom across multiple faiths in connection with the Sabarimala review.

The judgment was officially delivered on February 10, but published on Monday. The nine-judge
Bench has not ben able to hear the case as the nation went into a lockdown in March following
the COVID-19 pandemic.

Entry of women

On November 14 last year, a five-judge Bench led by then Chief Justice Ranjan Gogoi did not
complete its assigned task of reviewing the court’s original Sabarimala judgment of 2018, which
allowed women of every age to enter and worship at the temple. Instead, it had framed “larger
issues” concerning essential religious practices of various religions and clubbed other pending
cases on subjects as varied as female genital mutilation among Dawoodi Bohras to entry of
Parsi women who married inter-faith into the fire temple and Muslim women into mosques and
referred them all to a larger Bench. CJI S.A. Bobde, who succeeded Justice Gogoi, set up a
nine-judge Bench to hear the reference.

But matters came to a head when several parties raised objections before the nine-judge Bench
about the reference. They questioned how a Bench sitting in a limited review jurisdiction
assumed powers to frame new questions of law. Secondly, the lawyers had argued that the
Gogoi Bench should have decided the Sabarimala review petitions first before referring any
questions of law to a larger Bench. Thirdly, objections were raised on how the Gogoi Bench
chose to rope in unconnected religious issues in the Sabarimala review.

Dismisses objections

On February 10, the nine-judge Bench dismissed the objections and decided to hear the
reference. It had, however, postponed the publication of the detailed judgment. On Monday, the
29-page judgment of the Bench dismissed objections to its powers of reference.
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THE NEED FOR A SECOND CHAMBER
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The Rajya Sabha came into being on April 3, 1952 and held its first session on May 13 the same
year. The second chamber underwent severe prenatal scrutiny in the Constituent Assembly. The
proposal for a bicameral central legislature for the country was discussed at length, with deep
divisions between the proponents and opponents. From this churning that went on for eight days
with the participation of leading members of the Constituent Assembly finally emerged the
Council of States and its mandate. After 68 years, it is instructive to revisit the debates on the
need for a Council of States and its performance since then.

The central legislature that came into being under the Government of India Act, 1919 was
bicameral with a Council of States comprising 60 members and a Legislative Assembly
comprising 145 members. The membership and voting norms for the Council of States were so
restrictive that only wealthy land owners, merchants and those with legislative experience could
enter it. Women could neither vote nor seek membership. The Government of India Act, 1935
proposed an elaborate and improved version of the second chamber, but this never
materialised. The Constituent Assembly, which was formed in 1947, after adoption of the
Constitution became the Provisional Parliament and made laws till 1952.

Bicameralism is a principle that requires the consent of two differently constituted chambers of
Parliament for making or changing laws. This principle came into operation in 1787 with the
adoption of the U.S. Constitution. Its appeal grew in strength from time to time. At present, 79
Parliaments of the world (41% of the total number) are bicameral.

Federalism has been in vogue since ancient times when some states got together to confer the
power of law-making on a central authority. But modern federalism is entirely different given the
complexity of geographical, regional, social and economic diversities marking the constituent
units of a federation or a union. It is more so in India. The U.S. is a union of constituent states
and so is India — each unit has a set of unique features.

In The Federalist, the famous essays written in 1787-88 by James Madison, Alexander Hamilton
and John Jay to explain the U.S. Constitution, it was stated that the second chamber enables a
second and reflective expression of representative opinion besides checking the propensity to
yield to the impulse of sudden and violent passions. The U.S. Constitution-makers were
influenced by the proposition of the renowned French philosopher Montesquieu who said, “The
legislative body being composed of two parts, they check one another by the mutual privilege of
rejecting”. Walter Bagehot later noted that the retarding chamber will impede minor instances of
parliamentary tyranny, though it will not prevent or really impede revolution.

Federalism and bicameralism are linked because the federal character of a nation comprising
constituent units can be reflected in, and secured by, a bicameral legislature. Despite being
conscious of the huge degree of diversities and attendant inequalities that marked British India,
and aware of the emergence of independent India as a Union of States, the proposal for the
Rajya Sabha as a second chamber had no easy sailing in the Constituent Assembly. It was
subjected to serious argumentation and had a narrow escape.

As an illustration, a member of the Constituent Assembly, Mohd. Tahir, asserted that an Upper
House was not essential and viewed it as a creation of imperialism. Professor Shibban Lal
Saksena went further and warned that such a chamber would only prove to be a “clog in the
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wheel of progress” of the nation. The need of the hour was quick law-making, he said, which the
second chamber would obstruct. He was perhaps referring to the role of the House of Lords in
the British Parliament whose powers to veto the expenditure proposed was removed, and its
ability to obstruct the laws made by the House of Commons was later severely curtailed in the
early 20th century. Lokanath Misra vehemently opposed parity of powers in law-making for the
Upper House.

Proponents of the second chamber such as Naziruddin Ahmad felt that it would introduce an
element of sobriety and second thought besides lending voice to the constituent units in the
legislative scheme of things. M. Ananthasayanam Ayyangar argued that a second chamber
would enable the genius of the people to have full play besides checking hasty legislation. It fell
upon N. Gopalaswami Ayyangar to make a strong case for the second chamber. Replying to the
debate on the motion, he argued that “the most that we expect the Second Chamber to do is
perhaps to hold dignified debates on important issues and to delay legislations which might be
the outcome of passions of the moment until the passions have subsided and calm
consideration could be bestowed on the measures which will be before the Legislature.”

As the differences over the need for a second chamber persisted even after adoption of the
Constitution of India in 1950, Dr. Sarvepalli Radhakrishnan, the first Chairman of the Rajya
Sabha, while replying to the felicitations on becoming the Chairman, said that Parliament is not
only a legislative body but also a deliberative one which enables the members to debate major
issues of public importance. He echoed what James Madison, one of the authors of The
Federalist, said about 165 years earlier in an essay: that the role of the Upper House is to be a
deliberative body besides balancing the “fickleness and passion” of the elected House.

So, what follows from the above discussion is that the House elected directly by the people is
susceptible to passions of the moment and electoral considerations. Their imprint on legislation
needs to be checked by the second chamber whose members are expected to be sober, wise
and well-informed with domain knowledge. The mandate of the Rajya Sabha, as can be gleaned
from the Constituent Assembly debates and the experiences of other Parliaments, is legislation
— to revise or delay legislation without proving a clog in the wheel of the progress; to represent
the interests of the States as a federal chamber; and be a deliberative body holding high-quality
debates on important issues.

Against this mandate of 1949, it is in order to examine the functioning of the Rajya Sabha since
its first sitting on May 13, 1952; assess whether it is either obstructionist or disruptive with
governments of the day not having the required numbers; and assess its evolving nature. (This
will be in the next part, which will be published tomorrow.)

M. Venkaiah Naidu is the Vice-President of India
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EQUAL FREEDOM AND FORCED LABOUR
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Soon after Independence, while the Constitution of a free India was being drafted, Dr. B.R.
Ambedkar, the chairperson of the Drafting Committee, was asked to prepare a note on the idea
of Fundamental Rights. In a terse document, B.R. Ambedkar observed that thus far, the purpose
of Constitutions had been to limit state power, in order to preserve the freedom of the individual.
But this was too narrow an understanding of freedom, because it ignored the fact that often, it
was private parties — individuals and corporations — that exercised great sway over the
economic and social life of the nation. B.R. Ambedkar therefore argued that fundamental rights
must also “eliminate the possibility of the more powerful having the power to impose arbitrary
restraints on the less powerful by withdrawing from the control he has over the economic life of
the people” — or, more euphemistically, to tackle the “the dictatorship of the private employer”.

Also read: Contempt for labour: On dilution of labour laws

B.R. Ambedkar, a long-time advocate for the rights of labour, and who had been instrumental in
the passage of an eight-hour working day a few years before, was writing as part of a long-
standing intellectual and political tradition. Labour movements had been key to the successful
freedom struggle, and indeed, the 1931 Karachi Declaration and Bill of Rights — a fore-runner to
the Constitution — expressly placed labour rights on a par with ordinary civil rights such as the
freedom of speech and expression. In its Preamble, it declared that “political freedom must
include... real economic freedom of the... millions”. These principles eventually found their way
into the Indian Constitution in the form of “Directive Principles of State Policy”, while a few of
them were retained as fundamental rights. Prominent among these was the right against forced
labour, guaranteed by Article 23 of the Constitution.

Also read: Coronavirus lockdown | Suspend labour laws for 2-3 years, employers’
associations urge government

How do we understand the concepts of “force” and “freedom” in the backdrop of this history? A
certain narrow understanding would have it that I am only “forced” to do something if there is a
gun to my head or a knife at my throat. In all other circumstances, I remain “free”. As we all
know, however, that is a very impoverished understanding of freedom. It ignores the compulsion
that is exerted by serious and enduring differences of power, compulsion that may not take a
physical form, but instead, have a social or economic character that is nonetheless as severe. In
such circumstances, people can be placed in positions where they have no genuine choices left.
As K.T. Shah, another member of the Constituent Assembly, famously wrote, “necessitous men
are not free men”.

In 1983, the Supreme Court understood this point. The Court was called upon to address the
exploitation of migrant and contract labourers, who had been put to work constructing the Asian
Games Village. In a landmark judgment, PUDR vs. Union of India, the Court held that the right
against forced labour included the right to a minimum wage. It noted that often, migrant and
contract labourers had “no choice but to accept any work that came [their] way, even if the
remuneration offered... is less than the minimum wage”. Consequently, the Court held that “the
compulsion of economic circumstance which leaves no choice of alternatives to a person in want
and compels him to provide labour or service” was no less a form of forced labour than any
other, and its remedy lay in a constitutional guarantee of the minimum wage.
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Also read: Now, Maharashtra tweaks labour laws to increase working hours

The judgment of the Supreme Court in PUDR vs. Union of India, and the constitutional history
that it drew upon, provides us with an important perspective from which to understand basic
ideas of freedom, especially in our present context. A market economy is sustained by a set of
laws — the laws of contract, of property, and so on. This legal structure ensures that capital and
labour do not face each other as equals across a mythical bargaining table. There is a structural
inequality that enables the former, going back once more to B.R. Ambedkar’s language, to
“make the rules” for the latter. This amounts to a form of “private government”, a situation in
which there exists democracy in the political sphere, but unilateral term-setting in the context of
the workplace. Of late, with the rise of the platform or gig economy, the rise of casualisation and
precarious employment, and further fractures within the workforce, this inequality of power has
only grown starker.

The purpose of labour laws, which arose out of a long period of struggle (often accompanied by
state-sanctioned violence against workers), has always been to mitigate this imbalance of
power. The shape and form of these laws has, of course, varied over time and in different
countries, but the basic impulse has always remained the same: in B.R. Ambedkar’s words, to
secure the “rights to life, liberty, and the pursuit of happiness”, in both the public and the private
spheres. In some countries, the path chosen has been to give workers a stake in private
governance, through strong trade union laws and mandatory seats for labour in the governing
boards of firms (“co-determination”). In other countries (such as India), the path has been to
create a detailed set of laws, covering different aspects of the workplace, and depend upon
State agencies for their enforcement.

Also read: State mulls over relaxing some key labour laws

To be sure, India’s labour law structure has been criticised on multiple counts. It is argued that it
sets up a labour bureaucracy that is prone to corruption; that the adjudicatory mechanisms are
inefficient; the rights that labour laws grant are effectively submerged in a creaking judicial
system, thus providing no real relief; that the system creates an unconscionable tiered structure
where a majority of the workforce, engaged in contract labour or informal employment, has very
few rights, while those in formal employment have greater security, at least in theory; in a recent
interview, it was even pointed out that many prominent labour unions prefer to arrive at an
accommodation with the management, rather than represent the interests of their constituents.

These problems certainly call for a debate on the future of labour rights, especially in a world
where the rapidly changing nature of work is already rendering old concepts of jobs and
employments obsolete (courts around the world, for example, are struggling with how to classify
platform workers such as Uber drivers). But this debate must be guided by B.R. Ambedkar’s
insights that remain relevant even today, the Constitutional guarantee against forced labour, and
the understanding of force and freedom that takes into account differences in power. What is
very clear, however, is that the steps being taken by various State governments, ostensibly
under cover of the COVID-19 pandemic, are grossly unconstitutional: various State governments
are in the process of removing labour laws altogether (for a set period of time). What this means,
in practice, is that the economic power exercised by capital will be left unchecked. In his Note on
Fundamental Rights, B.R. Ambedkar pointed out that this would be nothing other than the
freedom to “increase hours of work and reduce rates of wages”. Ironically, an increase in
working hours and a removal of minimum wages are two proposals strongly under discussion. If
the Constitution is to remain a charter of freedom, however, it must be equal freedom — and
that must be the yardstick from which we measure proposed legal changes in the shadow of
COVID-19.
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Gautam Bhatia is a Delhi-based lawyer
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INDELICATE IMBALANCE: THE HINDU EDITORIAL ON
SUPREME COURT ABDICATING JUDICIAL
RESPONSIBILITY ON KASHMIR
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

The Supreme Court has failed to discharge a judicial duty it was called upon to perform. Its
decision to send the question of restoring 4G connectivity in Jammu and Kashmir for a review to
the very authorities who imposed the restriction in the first place is a clear abdication of
responsibility. The mandate that the Court enjoys under Article 32 of the Constitution — to
enforce fundamental rights — cannot be transferred to the executive. It is quite stark that the
three-member Bench has resorted to this measure despite coming to the conclusion that the
grievance of the petitioners merits consideration. The judgment is in consonance with a judicial
trend that seeks ‘balance’ between rights and ‘national security’. In the J&K context, this
approach inevitably results in unquestioning deference to any claim that the executive makes
without scrutinising the nature and quality of the claim. The Court has not even pursued the
attempt it made in Anuradha Bhasin, to lay down a set of rules by which authorities seeking to
impose restrictions on fundamental rights must adhere to the doctrine of proportionality. In that
case decided in January, the Court refrained from taking any view on the legality of the
government’s imposition of a blanket communication lockdown in J&K in the wake of the
abrogation of the special status enjoyed till then by the erstwhile State. However, it held that
repeated resort to Section 144 of the CrPC to impose wide restrictions without territorial or
temporal limits was unacceptable. It directed the authorities to review each one of them from
time to time. In the present case, it has asked two Secretaries in the Union government and the
J&K Chief Secretary to consider the case made out by the petitioners for restoring 4G services.

The Court acknowledges that it might be better and convenient to have better Internet facilities
during a global pandemic and a national lockdown. It also notes that the entire Union Territory
has been put under curbs that allow only 2G speed. However, it takes into account two claims
by the government: one, that there ought to be limits on data speed to prevent terrorists
misusing it to disturb peace and tranquillity; and two, that there has been a spike in incidents of
terrorism — 108 incidents, in fact, between August 5, 2019 and April 25, 2020 — in the area.
The Court also considered recent incidents including the encounter at Handwara. A question
that it failed to ask was how these incidents could be linked to Internet speed when all of them
took place while severe restrictions were in place. Without a judicial standard to scrutinise claims
made in the name of national security, is it right to use them to dislodge fundamental rights?
Further, the institutional discrimination against J&K that this approach causes is not taken into
account at all. The delicate balancing the Court attempts is, in fact, no balance at all.
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RIDING ROUGHSHOD OVER STATE GOVERNMENTS
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The Central government has so far followed a mostly top-down approach in tackling the COVID-
19 pandemic. During lockdowns 1.0, 2.0 and 3.0, the Centre has issued guidelines from time to
time, ostensibly under the Disaster Management Act of 2005, containing varying restrictions on
public activity and commerce which the States are expected to enforce. The Centre directs the
State governments to scrupulously enforce every new set of guidelines, with the States only
being allowed to increase and not dilute the restrictions. This centralised approach is
counterproductive, has put the federal structure of India under strain, and is in fact beyond the
powers of the Central government.

Coronavirus lockdown | Modi announces 20-lakh-crore economic stimulus package

Two examples show why this is counterproductive. One, the Central government, in its latest
guidelines, has classified all districts in the country as red, orange or green zones in a bid to lift
lockdown restrictions in an area-specific manner. Some States/Union Territories objected to the
classification of certain areas/districts as red zones on the ground that these areas are very
large. They pointed out that there was no need to keep economic activity on hold in an entire
district when cases had been reported only from a small portion of that district. Two, Kerala,
probably the best-performing State in terms of its response to COVID-19, was sent a missive by
the Central government to refrain from relaxing restrictions in the State. The Kerala government
had issued revised guidelines in mid-April following a near-perfect recovery rate and a steep fall
in the number of cases. However, the Central government did not trust the wisdom and
judgment of the State government in the matter.

This centralised approach, apart from leading to undesirable outcomes, may not be strictly legal.
A study of the Disaster Management Act, 2005 as well as relevant provisions of the Constitution
makes it clear that this practice of issuing guidelines and directions to the States is itself
unconstitutional.

Under the federal scheme, Parliament can legislate on matters under the Union List (List I),
Stage legislatures can legislate on matters under the State List (List II), and both Parliament and
State legislatures can legislate on matters under the Concurrent List (List III). The residuary
power to legislate on matters that are not mentioned in either List II or List III vests with
Parliament under Article 248 of the Constitution read with Entry 97 of List I. Furthermore, the
rule of harmonious construction laid down by the Supreme Court in a number of judgments,
including in Godfrey Phillips v. State of U.P. & Ors (2005), dictates that the entries in the
legislative lists must be interpreted harmoniously, and in the event of any overlap between two
or more entries, the specific subject matter contained in a particular entry must be deemed to
have been excluded from another entry which may deal with a more general subject matter.
Finally, as per Articles 73 and 162, the executive power of the Centre and the States is co-
extensive with their respective legislative powers, which means that the Central and State
governments can only take executive actions in matters where Parliament and State
legislatures, respectively, have powers to legislate.

Disaster management as a field of legislation does not find mention in either List II or List III, nor
does any particular entry in List I specifically deal with this. Thus, the Disaster Management Act
could only have been enacted by Parliament in exercise of its residuary powers of legislation
under Article 248 read with Entry 97 of List I.
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Coronavirus lockdown | States should decide on exit plan, says Baghel | Let States decide on
designating zones, says Puducherry CM

The question is, can the Act be applied at all for dealing with a pandemic. The Disaster
Management Act allows the Centre to issue guidelines, directions or orders to the States for
mitigating the effects of any disaster. The definition of ‘disaster’ under the Act is quite broad and,
literally speaking, would include a pandemic too. Such a reading of the Act would vest the
Central government with powers to issue directions and guidelines to State governments for
dealing with the pandemic in their States, which is what the Centre has been doing. However,
‘public health and sanitation’ is a specific field of legislation under Entry 6 of List II. This would
imply that States have the exclusive right to legislate and act on matters concerning public
health. Thus, the Centre’s guidelines and directions to the States for dealing with the pandemic
trench upon a field of legislation and executive action that is exclusively assigned to the States
— public health.

The Supreme Court has held time and again that federalism is a basic feature of the Constitution
and although the Union enjoys many more powers than States, the States are sovereign. The
Disaster Management Act, having been enacted by Parliament under its residuary powers of
legislation, cannot be applied to pandemics in view of the fact that the power to legislate on
public health is vested specifically and exclusively with the States.

At this juncture, an important caveat must be pointed out. Under Entry 29 of List III, both
Parliament and State legislatures are competent to legislate on matters involving inter-State
spread of contagious or infectious diseases. Therefore, theoretically speaking, Parliament would
be competent to pass a law that allows the Central government to issue directions to the States
to prevent inter-State spread of a disease like COVID-19. That law is not the Disaster
Management Act which is concerned with disasters in general, and not pandemics in particular.
‘Prevention of inter-State spread of contagious and infectious diseases’ being a specific
legislative head provided in List III, the same must be deemed to have been excluded from
Parliament’s residuary legislative powers. Therefore, the Disaster Management Act, which has
been enacted under Parliament’s residuary legislative powers, cannot be applied to the
prevention of inter-State spread of contagious and infectious diseases.

Explained | Why is it said that India has asymmetric federalism?

In fact, a law on this exists — the Epidemic Diseases Act, 1897, which has the objective of
preventing “…the spread of dangerous epidemic diseases.” However, under this Act, it is the
State governments which have the prerogative to take appropriate measures for arresting the
outbreak or spread of a contagious or infectious disease in their respective States. The Central
government’s powers are limited to taking measures for inspecting and detaining persons
travelling out of or into the country. Even if that Act were to be amended, it would not empower
the Central government to issue directions to the States to contain the pandemic within the
State; it can only deal with inter-State spread of the disease. Therefore, instead of resorting to
the Epidemic Diseases Act which gives powers to the States, the Centre has applied the
Disaster Management Act, which has enabled it to ride roughshod over State governments. This
is plainly unconstitutional. The States are not legally bound to observe the directions/guidelines
being issued by the Central government and would be well within their rights to challenge them
before the apex court.

Prashant Bhushan and Shyam Agarwal are advocates practising in the Supreme Court
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DO NUMBERS MATTER IN RAJYA SABHA ?
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

The Parliament Building in New Delhi.V. V. KrishnanV. V. Krishnan  

The Indian Constitution provides for parity of powers between the Lok Sabha and the Rajya
Sabha in law, making an exception in some cases.

The Money Bill or Finance Bills can be introduced only in the Lok Sabha which only can approve
the Demands for Grants.

On the other hand, the Rajya Sabha has some special powers as requiring to adopt a resolution
allowing Parliament to legislate on subjects in the State List and creating All India Services,
besides approving proclamations of Emergency and President’s Rule when the Lok Sabha is
dissolved.

Renowned British philosopher and political economist John Stuart Mill as early as in 1861 said in
his great treatise Considerations on Representative Government that management of free
institutions requires conciliation; a readiness to compromise; a willingness to concede something
to opponents and mutual give and take.

The Bryce Conference on Reform of House of Lords in early 20th Century observed that a
second chamber is to interpose only so much delay in the passing of a Bill into law as may be
needed to enable the opinion of the nation to be adequately expressed upon it. Famous
constitutionalist Abbe Sieyes pithily noted that if a second chamber dissents from the first, it is
mischievous; if it agrees, it is superfluous.

Obstructionist tag

If the House of the People is prone to passions of the moment and volatile political
considerations, is the Rajya Sabha free from the same? Has the Rajya Sabha been
obstructionist?

To understand these in perspective, a scrutiny of law-making in the country since 1952 may be
in order.

Elections to the Lok Sabha are held every five years and before that on dissolution of the House.
For the Rajya Sabha, one-third of the members are chosen every second year reflecting its
permanent nature. While the Lok Sabha elections hold a mirror to the recent will of the people,
the Rajya Sabha is envisaged to convey the same in different phases of development marking
some continuity. The Executive lasts only as long as it has a majority in the Lok Sabha, but in
law-making, both the Houses are at par. Given the possible variations in the composition of both
the Houses on account of different modes of election to them, did it impact the nature and speed
of legislation?

Unlike Lok Sabha

An analysis undertaken by the Rajya Sabha Secretariat recently revealed that during the past 68
years since the first general elections in 1952, the government of the day had a majority in the
Rajya Sabha only for 29 years and was in a minority for 39 years, including an unbroken stretch
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for the past 31 years.

This pronounced divergence in numbers in the two Houses of Parliament does not indicate any
adverse impact on the broader course of legislation except in a few cases. Since 1952, the
Rajya Sabha held 5,472 sittings and passed as many as 3,857 Bills till the Budget Session this
year. There are, however, a few discordant notes during this long journey of legislation. But
there is no case for terming Rajya Sabha as “obstructionist”.

So far, Parliament held only three Joint Sittings to resolve differences between both the Houses.
The first instance was in 1961 when the then Nehru government enjoyed a majority in the Rajya
Sabha but the Dowry Prohibition Bill, 1959 suffered a defeat. In 1978, the Banking Services
Commission (Repeal) Bill, 1977 was rejected by the Rajya Sabha and in 2002, the Prevention of
Terrorism Bill, 2002 could not pass the Rajya Sabha scrutiny.

The Rajya Sabha was taunted as regressive when it rejected the Constitution (Twenty-fourth
Amendment) Bill, 1970 for abolishing privy purses to erstwhile rulers after it was passed by the
Lok Sabha. In 1989, the Constitution (Sixty-fourth and Sixty-fifth Amendment) Bills seeking to
empower local governments fell short of the required special majority in the Rajya Sabha,
though the government had the numbers.

The required spirit of cordiality between the two Houses suffered a dent on some occasions.
First when Rajya Sabha members were not included in the Public Accounts Committee in 1952.
Again, when the Income Tax (Amendment) Bill, 1953, was introduced in the Rajya Sabha, some
members questioned its certification as a Money Bill by the Lok Sabha Speaker. When the
controversy was thickening, Prime Minister Nehru intervened, asserting that “For those who are
interested in the success of the great experiment in nation building that we have embarked
upon, it is a paramount duty to bring about this close cooperation and respect for each other
(House).”

Rajya Sabha members objected to when the Lok Sabha Speaker referred the Major Port Trust
Bill, 1963 to its Select Committee without involving Rajya Sabha members and this Bill was later
referred to its own Select Committee again.

Continuing with some reservations voiced in the Constituent Assembly about having a second
chamber, some members of the Lok Sabha moved resolutions as early as in 1954 and again
later in 1971, 1972 and 1975 for the dissolution of the Rajya Sabha. But wise counsel prevailed
and such efforts were thwarted.

As per the constitutional provisions, the Rajya Sabha at best could hold a Money Bill for 14 days
during when it has to return such Bills without or with amendments for the consideration of the
Lok Sabha. There were some occasions when such amendments of the Rajya Sabha were
accepted by the other House as in cases of the Travancore Cochin Appropriation (Vote on
Account) Bill, 1956, The Union Duty of Excise (Distribution) Bill and the Estate Duty and Taxes
on Railway Passenger Fares (Distribution) Bill, 1957 and the Income Tax Bill, 1961.

During these years, the government of the day enjoyed a majority in the Rajya Sabha. At the
same time, there were instances when amendments proposed by the Rajya Sabha were
rejected by the other House.

There were occasions when the Rajya Sabha sat over Bills passed by the Lok Sabha for a long
time including the Prevention of Corruption Bill, 1987 and the Dock worker (Safety, Health and
Welfare) Bill, 1986. If this was checking hasty legislation, the Rajya Sabha had passed five
Constituent Amendment Bills in one day on Auguest 25, 1994 when the government of the day
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did not have the numbers. The Rajya Sabha has also made amendments to several Bills passed
by the Lok Sabha and these were accepted in several cases by the other House.

Though the present government, too, does not have the required numbers in the Rajya Sabha,
members of different parties rose to the occasion in passing landmark legislation relating to the
GST, Insolvency & Bankruptcy Code, Triple Talaq, Unlawful activities, Reorganisation of Jammu
& Kashmir, Citizenship amendment and so on.

This goes to prove that numbers in the Rajya Sabha is not an issue as far as law-making is
concerned. It is a different concern which applies broadly to the legislatures of the country.

Increasing disruptions

An analysis by the Secretariat revealed that the productivity of the Rajya Sabha till 1997 has
been 100% and above and the past 23 years have thrown up a disturbing trend of rising
disruptions. Productivity fell to 87% during 1998-2004, 76% during 2005-14 and 61% during
2015-19.

While the time spent by the Rajya Sabha on legislation since 1978 remained the same at about
29%, a concern emerges in respect of the ‘Oversight’ function of the House. Legislatures ensure
accountability of the executive through Questions, Calling Attention Notices etc. Time share of
this important Oversight function of the Council of States in the total functional time of the House
during 1978-2004 was 39.50%. This fell to 21.99% during 2005-14 and to 12.34% since 2015.

This decline is primarily on account of disruptions forcing cancellation of Question Hour
frequently. Disruptions also dent the quality of law-making as seen in passing of Bills without
discussion sometimes.

However, the Rajya Sabha is proving to be more and more a ‘deliberative’ body with
increasingly more time being spent on this function. The time share on deliberations under
instruments like Short Duration Discussions, Zero Hour, Special Mentions, Discussion on
Budgets and working of ministries, Motion of Thanks to President etc was 33.54% during 1978-
2004. It rose to 41.42 % during 2005-2014 and to a high of 46.59% during 2015-19.

After the initial frictions, Rajya Sabha and Lok Sabha have proved to be constructive partners in
steering the socio-economic transformation of the country since 1952, co-scripting pioneering
laws. This partnership has been guided by the required spirit of co-operation and camaraderie
despite divergence in the composition of both the Houses for most part of this journey. By virtue
of this, Rajya Sabha can’t be said to be ‘obstructive’.

What needs to be addressed by all the stakeholders is that while enabling Rajya Sabha to retain
its independence, it should not be seen as ‘disruptive’ as evidenced over the past two decades.
Political passions should not be the basis of such disruptions, if the perception is that they are.
The line between obstruction and disruption is very thin and we should guard against it. Both the
sides of the House have a stake in proper functioning of Rajya Sabha.

(M. Venkaiah Naidu is

Chairman of Rajya Sabha)

Subscribe to The Hindu digital to get unlimited access to Today's paper

Already have an account ? Sign in

https://subscription.thehindu.com/signup?utm_source=todayspaper&utm_medium=31570117&utm_campaign=tp-national&#signin


Page 37

cr
ac

kIA
S.co

m

Start your 14 days trial now. Sign Up

Find mobile-friendly version of articles from the day's newspaper in one easy-to-read list.

Enjoy reading as many articles as you wish without any limitations.

A select list of articles that match your interests and tastes.

Move smoothly between articles as our pages load instantly.

A one-stop-shop for seeing the latest updates, and managing your preferences.

We brief you on the latest and most important developments, three times a day.

*Our Digital Subscription plans do not currently include the e-paper ,crossword, iPhone, iPad
mobile applications and print. Our plans enhance your reading experience.

To continue enjoying The Hindu, You can turn off your ad blocker or Subscribe to The Hindu.

Sign up for a 30 day free trial.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

https://subscription.thehindu.com/recur_subscription?utm_source=todayspaper&utm_medium=31570117&utm_campaign=tp-national
https://subscription.thehindu.com/signup?utm_source=adblocker&utm_medium=signin&utm_campaign=adblocker


Page 38

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2020-05-15

STATES CANNOT BE LEFT TO THE CENTRE’S MERCY
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Karur MP S. Jothimani recently conducted a telephonic survey of 30 lakh people in Tamil Nadu
on the re-opening of liquor shops in the State during lockdown 3.0. An overwhelming 89% were
opposed to the move.

Also read | Maharashtra allows home delivery of liquor

The Maharashtra government too decided to permit liquor shops to open but was quickly forced
to reverse its decision in some parts of the State following protests. Similar protests against the
sale of alcohol were seen in various States. This may be largely due to fears of crowding and
the consequent spread of COVID-19 rather than about alcoholism and its potentially deleterious
societal impact. Whatever may be the reason, it is clear that permitting the sale of alcohol during
the lockdown is an unpopular move among the majority. Why then have popularly elected
governments in nearly every State resorted to this move? The answer lies in what happened ‘at
the stroke of midnight hour’ on July 1, 2017.

It is apparent that financially broke State governments are forced to adopt desperate and reviled
measures such as opening liquor shops to mobilise money for their fight against COVID-19. The
question is, even if they are strapped for resources, surely there must be other means to raise
funds in this struggle to save lives than to prey on people’s alcohol addiction? Therein lies the
rub.

All the States have come together like “pearls on a string” in the “spirit of cooperative federalism”
for the economic integration of India, said Prime Minister Narendra Modi at the stroke of
midnight hour on July 1, 2017 when he launched the Goods and Services Tax (GST). What was
not mentioned was that the States on that “pearl string” were now stuck to the Centre’s neck
forever. GST forced the States to surrender their powers to raise resources independently
through local State taxes and place them entirely at the mercy of the Centre for most of their
financial needs.

Most States raise resources through a combination of their own taxes and a share in the
Centre’s taxes. For richer States such as Maharashtra, Tamil Nadu, Gujarat, Delhi, Karnataka,
Punjab, Haryana and Kerala, 70% or more of their revenue comes from taxes generated within
their State boundaries. Nearly half of these were from the sale of goods and services within the
State and the remaining half, from a combination of excise duties on petrol, electricity, alcohol,
land registration fees, etc. Before GST, States were free to charge sales taxes as legislated by
their State legislatures. If a State had a natural disaster, they could raise additional resources for
rehabilitation by raising sales tax rates on goods and services.

For the sake of GST, States sacrificed their fiscal powers in the promise of ‘economic efficiency’
and ‘tax buoyancy’, which never materialised. Under GST, States are legally entitled to their
share of tax revenues collected in their State. But they are now reliant on the Centre to release
these funds to them periodically. When the GST was enacted, States were also guaranteed a
minimum tax revenue every year for a period of five years. In the midst of the current pandemic,
the Centre has reneged on both these promises.

This is a triple blow for the States — not being paid what they are owed, not being helped with
additional resources, and bearing the brunt of the pandemic’s impact. Not only are they not paid

https://www.thehindu.com/news/national/other-states/state-allows-home-delivery-of-liquor-guidelines-in-two-days/article31571002.ece
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what is rightfully due to them, they have also lost the powers to raise their own sales tax
revenues. So, how are they supposed to fight this health calamity with no money?

The other available options for States to raise funds are through taxes on sale of petroleum
products, alcohol, lottery tickets, electricity, land or vehicle registration. During this extreme
lockdown, demand for petroleum products, electricity, land and vehicles has dwindled
substantially. So, the only option left for most States is to raise funds through the sale of alcohol.
For the large, richer States, alcohol sales account for more than one-third of their State tax
revenues. One could argue that alcohol consumption could even potentially increase during the
lockdown and hence States have been tempted and coerced to resorting to raising monies from
people’s alcohol habits. Ironically, the States are being forced to rely on alcohol for resolving a
health crisis.

Also read | Supreme Court asks States to consider online sale of liquor

Can’t the States borrow money to tide over this crisis? In order to do that, they need the Centre’s
approval to raise their borrowing limit or to stand as guarantors. Since States do not have clear
revenue visibility, the rates at which they can borrow are very high and their ability to borrow is
severely undermined. They are once again dependent on the Centre to borrow funds from the
market and then release them to the States.

How would the States have handled this crisis in the pre-GST era? One, they would have had
the funds raised through sales taxes to themselves and not be at the Centre’s mercy to release
funds. Two, they would have raised taxes on select essential goods sold in their States (say,
mangoes or coconut oil) in accordance with their norms. Just as it is clear that COVID-19 has to
be fought in a decentralised manner at the local level and not through a Delhi diktat, the
resources needed to fight this disease should also be raised locally and not be dependent on
Delhi’s whimsical magnanimity.

The Centre has defaulted on its financial obligations to the States at a critical juncture. Former
Finance Minister Arun Jaitley’s catchphrase “cooperative federalism” has proved to be neither
cooperative nor federalist in times of this crisis. The idea of ‘one nation, one tax’ is deeply flawed
in an economically and politically divergent India, as I have argued since 2015. Ruling parties
and alliances in States can change every five years. The efficient functioning of a GST regime
cannot be beholden to political party affiliations at the Centre and the States. Democratically
elected State governments cannot be expected to govern with no fiscal powers. Five States
account for half of all GST collections in the country. It is time these bigger States challenge the
very idea of GST.

Praveen Chakravarty is a political economist and a senior office-bearer of the Congress party
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A VIOLATION OF RIGHT FOUND, BUT NO REMEDY
GIVEN
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

The maxim Ubi Jus Ibi Remedium (where there is a right, there is a remedy) has anchored the
common law for centuries. In India, the Constituent Assembly regarded the principle as so
foundational that, through Article 32, it granted the Supreme Court the authority to issue a set of
prerogative writs to enforce the fundamental rights guaranteed by the Constitution. Over the last
four decades, though, the idea of remedies moving in parallel with rights has come to wither. In
this period, the Supreme Court has enunciated a number of rights which it found ought to be
manifest on a proper reading of the Constitution. These have included the rights to clean air,
health, shelter, human dignity, and privacy. But this articulation, stentorian as it might have
been, hasn’t always led to just results. The court’s history is littered with cases where a violation
of a right is found, but a remedy hasn’t been forthcoming. The ruling delivered on May 11, in
Foundation for Media Professionals v. Union Territory of Jammu and Kashmir is, in many ways,
symptomatic of this trend. It ought to enjoin us to think more deeply about what the Court’s
institutional role really should be.

The judgment begins thus: “Again, this Court is called upon to address a very important but a
sensitive issue… we have to ensure that national security and human rights can be reasonably
and defensibly balanced, a responsibility, that this Court takes with utmost seriousness.” But
while the Court found that a prohibition of 4G Internet in J&K was potentially disproportionate, it
could not extend itself to remedying the wrong by issuing a writ to the state. What it did instead
was to relegate the decision-making to a newly formed committee comprising officials from the
executive. In doing so, it effectively reversed the age-old principle that no person shall act as a
judge in his own cause.

Editorial | Indelicate imbalance: On Supreme Court and Kashmir

What was the reason for the Court’s dithering? The answers are hard to find in the judgment.
The Constitution, and the debates that went into its making, are clear on what the judiciary’s role
ought to be. It is meant to act as an independent check on parliamentary and executive actions.
But the Court remains mired in a vagueness of purpose. When must it strike down legislation?
When must it show deference to Parliament? Do social welfare measures demand greater
deference than ordinary criminal laws? Should the level of scrutiny of executive actions be
higher than that employed in testing statutes? Under what circumstances do executive acts call
for special respect? These questions should have been settled by now. But the Court still
wavers in its answers every time a new case comes before it. In January, when, in Anuradha
Bhasin, the Court recognised something akin to a fundamental right to access the Internet, the
judgment was widely acclaimed. But of what use is the fashioning of a new right to the people of
J&K if a decision on whether that right has been violated is consigned to the very authority that
made the original call?

Indeed, the petitioner in FMP relied on the Court’s judgment in Anuradha Bhasin to argue that a
blanket restriction on 4G Internet across the region had had a deleterious impact on a slew of
rights, including the rights to free speech and expression, education, freedom of trade, and
health. The Court’s own past decisions, including that of the very bench which heard FMP,
prescribes a standard of proportionality to judge cases where a fundamental right is limited by
state action. The test would have required the Court to engage in a rigorous analysis of the

https://main.sci.gov.in/supremecourt/2020/10817/10817_2020_33_1502_22029_Judgement_11-May-2020.pdf
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facts, to examine whether the state’s rationale for limiting access to the Internet was, one,
predicated on legitimate grounds; two, was the least intrusive measure available to the
government; and three, whether on a balance of the competing interests the restriction was
justified. Given this doctrine and given that the Supreme Court often functions as a court of first
resort, it cannot absolve itself from the job of fact-finding. In a system of justice that is
adversarial, it is incumbent on the Court to appreciate the rival versions of the facts submitted
before it and arrive at what it deems to be the truth. And once it does so, should it find the state’s
actions illegitimate, it must issue a writ to remedy the wrong, unless it finds compelling reasons
not to do so. And if such reasons do exist, they require voicing.

Also read | Supreme Court orders setting up of panel to consider pleas seeking 4G in J&K

There is no doubt that there might be instances in which appreciating evidence can prove to be
a confounding exercise. But judicial review is not meant to be easy. What we need today is a
reversion to first principles — where the Court seeks to treat the art of delivering a judgment as
an exercise in persuasion, where there is a clear link drawn between rights and remedies. In far
too many cases the Court has inverted the basic logic of judicial review: it has either enunciated
a violation of rights only to deny a remedy or it has granted remedies without articulating what
right has been violated.

In her 2002 Reith Lectures, the philosopher Onora O’Neill began by quoting Confucius, who held
weapons, food and trust as necessary for the government. O’Neill retold this theorem not to
stress on any need for arms, but to emphasise on what she believed was a crisis of trust. It was
telling, she thought, that ancient philosophies held trust to be the dearest of qualities. If a ruler,
said Confucius to his disciple Tsze-kung, could not hold on to all three necessities for
government, he should give up the weapons first and the food next. Trust, he said, had to be
guarded to the end. Unlike governments, trust is all the judiciary has. When that belief begins to
dissipate, courts lose their moral sway. They are rendered meaningless.

Courts build trust not through ambiguous snippets of wisdom, but through an adherence to basic
norms. Principle over policy and consistency over randomness are the lodestar tenets of moral
courage. The separation of powers cannot, as American writer Gore Vidal wrote, be allowed to
work simply as a useful device under which “any sin of omission and commission can be shifted
from one branch of government to another.” We need it to do more. We need it to uphold the
rule of law.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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A TIME FOR REFORM IN COURTS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The pandemic has turned the world on its head. No aspect of life has escaped unscathed. This
includes the functioning of courts and tribunals. The judiciary has limited its work to hearing
urgent matters via video conferencing. A lot has been written about how this is an opportunity to
improve IT infrastructure of courts so that they can move to video conference hearings as the
norm. However, any such move without first revamping procedural law would be futile.

In subordinate civil courts and High Courts, a significant time of daily proceedings is taken up by
cases where only adjournments are sought for procedural matters like filing of replies. Both as a
response to this crisis, as well as in the medium term, this system can be done away with. A
system needs to be devised where cases are not listed before the court unless all the
documents are filed within strict timelines and every procedural requirement complied with. The
existing infrastructure is enough to enable this. Listing can be done before the court only in
cases requiring urgent interim intervention from the court, while the matter is pending procedural
completion, after verification of urgency by a judicial officer or a judge upon oral or written
application.

Editorial | Virtual, yet open: on nationwide lockdown

When courts reopen, apart from fresh cases, only a limited number of cases (say, 20-30 a day)
which are ripe for arguments can be posted. This can be done with sufficient notice to the Bar
Associations that requests for adjournments will be looked at askance. This will ensure that
court rooms are not crowded. Circulation of the cases to be listed in advance (say, two weeks
before listing) will give advocates enough time to take instructions from clients and prepare for
arguments.

The Supreme Court Rules, 2013 should amend provisions pertaining to Special Leave Petitions
(SLPs). Article 136 of the Constitution enables people to file a petition seeking leave to appeal a
decision of any judicial or quasi-judicial authority. The Supreme Court grants leave to appeal if
the petition raises a question of law of general public importance, or if the judgment appealed
against is especially perverse, which would require interference from the Court. The provision
has been abused over the years to only clog the docket of the Supreme Court. The Supreme
Court was never intended to be a court of appeal, barring such appeals which specific statutes
provide for. The High Courts are usually meant to be the final courts of appeal. Instead, SLPs
are now being treated as the last round of appeal.

Reports show that SLPs comprise about 60-70% of the Supreme Court’s docket. Out of this, 80-
90% of SLPs are dismissed, which means only 10-20% of such cases raise important questions
of law. This takes up a lot of time of the Court. A simple solution would be to do away with
immediate oral hearing of SLPs. The Supreme Court Rules could be amended to provide for a
structure of pre-hearing of SLPs. Every SLP must be accompanied by an application for oral
hearing which must be decided first by the Court, and that too in chambers. To assist the Court
for that, a cadre of judicial research assistants made up of qualified lawyers should be created.
The research assistants can go through each SLP and cull out the important questions of law as
envisioned in Article 136. Thereafter, the Court may or may not allow applications for oral
hearings based on whether such questions of law merit its attention. Only such SLPs in which
oral hearing is permitted should be listed for hearing. SLPs in which no questions of law are
raised, or frivolous ones are raised, should be dismissed without oral hearing and upon

https://www.thehindu.com/opinion/editorial/virtual-yet-open/article31448593.ece
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imposition of costs. This will ensure that only meritorious SLPs get judicial attention and will
deter people from filing frivolous SLPs. It will also reduce pendency exponentially as the system
will free up the Court’s time to hear statutory appeals and matters pertaining to interpretation of
the Constitution or constitutional validity of laws or executive actions.

Also read | Chief Justice of India S.A. Bobde emphasises that virtual courts are open courts too

Even in cases of statutory appeals, and appeals where leave is granted in SLPs, the Court
should do away with the system of filing reply to the appeals and rejoinders to such replies.
Every case can be decided based on records of the subordinate courts. As no new arguments
on facts can be raised before the Court in appeals, the system of filing additional pleadings
should be rendered redundant as the pleadings are simple regurgitation of the records of the
subordinate courts. Most such appeals can be dwelled upon by judges and their research
assistants in chamber, and only such appeals should be granted detailed hearings where the
judges require clarifications. The above mechanisms will ensure that the Supreme Court moves
away from an oral hearing-based system to a written submission-based one.

V.V. Sivakumar and Chitranshul Sinha are partners at Dua Associates, Advocates and Solicitors
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC
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TOWARDS DIGITAL JUSTICE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Towards the end of last year, China reported the advent of a new world of digital justice
delivered by mobile (cyber) courts on the popular social media platform, WeChat. It had already
handled more than three million cases by December 2019. Also running since 2017 is a digital
court in Hangzhou that deals with legal disputes online, even as it disburses justice through AI-
powered virtual judges. And all this is enabled by technologies like blockchain and cloud
computing.

To cite China, considered by many engaged in cyber policy as the poster-boy of state
surveillance, is risky to begin with. But, to a rational mind it is also enticing to think about the
gains it could bring, if implemented, to a tortuous judicial system in India.

As easy and effortless as it may sound, reaching such a radical state of cyber-policy would
require foolproof and seamless inter-linkages — through well-defined and enforced digital norms
— of various sub-sectors of jurisprudence, such as investigation, prosecution and judicial
process. Presently, the push to establish digital norms within each of these domains is mired in
intense, muddied battles of wit and debate — both inside the courts and in the media —
launched by privacy activists and civil liberties’ supporters.

First, let us consider the investigative domain. To identify a culprit is the basic premise to set the
ball rolling for any jurisprudence. But new technologies are increasingly viewed with suspicion by
public oversight stakeholders. Facial recognition — sought to be introduced by the NCRB in an
under-policed system, and a technology that is seen as a force multiplier for security agencies in
crime control and anti-terrorism — has been met with heavy resistance over privacy issues.
Current proceedings before the Supreme Court in a petition to make social media traceable to
their originator — through the linkage of identity information such as Aadhaar or mobile number
— is also being challenged vociferously. It is a double blow for security agencies, considering
there has already been a truncation of the linkage of Aadhaar to SIM purchases by the Supreme
Court judgment on Aadhaar. Data localisation to enforce social media giants into having some
regulatory discipline is in limbo too — the data protection bill is still to be passed, having been
referred to a parliamentary joint committee.

Second, the domain of prosecution has to be examined. Though the IT Act, the CrPC and the
evidence Act have made electronic records and evidence admissible in the courts of law, many
hurdles need to be crossed still. Voice sample, for instance. We can’t imagine natural justice to
follow if voice samples provided during investigation by the public or culled out by interception
techniques go unexamined. Voice samples had become a bone of contention, in fact, whereby
criminals resorted to the right to privacy for refusing samples. Thankfully, the Supreme Court in
Ritesh Sinha vs State of UP, 2019, has upheld the lower court’s order to elicit voice samples
even though no legislation exists, thus invoking the principle of imminent necessity till any
legislation is put in place. This judgment is a great neutraliser in the whole debate of public and
judicial oversight where, so far, the only judgment quoted by privacy proponents was the
Puttaswamy judgment of the Supreme Court.

Third, the judicial process itself needs a major facelift and upgradation. E-courts, e-servicing of
processes, CCTNS (Interoperable Criminal Justice System) dovetailing with auto-fetching of
data from police records, Interoperable Criminal Justice System(ICJS), the live streaming of
judicial proceedings, video-conferencing of undertrials from prisons — these are some of the
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initiatives being monitored by the apex court itself. A late entrant in this digital landscape, it has
made commendable progress, but still there is much to be done before seamless structures are
created.

The state usurping powers in the name of security has always been a nightmare scenario for
civil liberty proponents. Incidents such as those involving Cambridge Analytica and even
Aadhaar have effectively restricted the surveillance tendencies of companies and the state
respectively. Thus, public oversight is welcome in many cases. However, digital justice will be
delivered only by believing in new technologies. The lordships, crucial to the judicial process, will
always be there to provide necessary oversight.

The writer is senior superintendent of police, Bhiwadi, Rajasthan
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